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v. 
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THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, Harry B. Eury, was tried and convicted of 
housebreaking and sentenced in July, 1941, to serve two to six 
years. On December 3, 1943, he filed a petition for writ of 
habeas corpus which alleged as follows: “Petitioner says that 
he was seized and deprived of his liberty, personal papers and 
effects by the Metropolitan Police of Washington, D. C.; held 
in custody and confined to a cell for a period of more than forty- 
eight (48) hours without arraignment; that during this time he 
was denied the services of an attorney; that he was subjected 
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to constant physical and mental pain; that this confinement 
was done with the intent, purpose or effect of obtaining verbal 
statements which were instrumental in securing his conviction. 
(See: McNabb and Anderson cases, also Wilborn v. U. S., Mit¬ 
chell v. U. > S., U. S. Ct. App„ November 1943). 1 ” The court 
below* permitted the petition to be filed without prepayment 
of costs and denied the writ. This appeal is taken from such 
denial. 

SUMMARY OF ARGUMENT 

The w’rit of habeas corpus was not available to the appellant 
under the circumstances of this case. Granting the truth of 
his petition that verbal statements procured from him while 
ini unlawful detention before being taken before a magistrate 
were unlawfully received in evidence at his trial, this fact did 
not deprive the court of jurisdiction to try him; and, the time 
for appeal having elapsed, the writ of habeas corpus cannot be 
invoked in its stead. 

ARGUMENT 

The narrow’ question presented by this appeal is whether the 
erroneous admission of a confession at the trial of an accused 
deprives the court of jurisdiction to impose a judgment of sen¬ 
tence after a jury has found a verdict of guilty. The petition 
alleges that the appellant was unlawfully detained and sub¬ 
jected to constant physical and mental pain “with the intent, 
purpose or effect of obtaining verbal statements which were 
instrumental in securing his conviction.” These statements 
on this record are undenied. The strongest interpretation that 
can be given them is that the appellant was unlawfully de¬ 
tained, questioned and treated; that as a result a confession 
was obtained from him; that this confession, which should not 
have been received in evidence (McNabb v. United States, 318 
U. S. 332 (1943)), was received in evidence; and that the con¬ 
viction and sentence by reason of which the appellant is now 
confined followed. Granting all these statements to be true, 
it cannot be said that by reason of these facts the trial court 
lost jurisdiction to try the appellant and on conviction to im¬ 
pose sentence. That being so, his only remedy available at 
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that time was by appeal. The time for appeal having elapsed 
and no appeal or other attack on the judgment having been 
made, it must stand; because a writ of habeas corpus is never 
available as a substitute for appeal. Bostic v. Rives, 71 App. 
D. C. 2, 107 F. (2d) (1939); Knekel v. Egan, 268 U. S. 442; 
Ferguson v. Peake, 57 App. D. C. 124, 18 Fed. (2d) 166; IVool- 
sey v. Best, 299 U. S. 1. 

This precise question was decided by Federal District Judge 
Johnson in Miller v. Hiatt , 51 Fed. Supp. 76, decided August 4, 
1943. See also Schramm v. Brady, 129 F. (2d) 108; Wright v. 
Brady, 129 F. (2d) 109. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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